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OPINION

|. Factual Background

On February 2, 2003, the victim, Kristen Holzapfel, was shot in the back while standing
outside an apartment complex in Murfreesboro. A petition was filed in the Rutherford County
Juvenile Court, charging the appellant with first degree felony murder, attempted especially
aggravated robbery, and possession of afirearm during the commission of an offense. Theappellant
was transferred to criminal court to be tried as an adult. The Rutherford County Grand Jury then
charged the appellant with first degree premeditated murder, first degree felony murder, attempted
especially aggravated robbery, and possession of afirearm during the commission of an offense.

Wayne Lawson, the victim’s boyfriend, testified at trial that he was a detective with the
Murfreesboro Police Department and was divorced with two young children. In February 2003,
Lawson lived in the Gateway apartment complex, apartment number A-9. He stated that on Sunday,
February 2, 2003, he and the victim spent the day with his children. That evening, the victim and
Lawson’ sdaughter madejewelry fromacraft kit, and Lawson prepared dinner. They finished eating
about 5:30 p.m., and Lawson began bathing his children while the victim cleaned up in the living
room. At some point, the victim went into the bathroom and asked Lawson for his car keys so that
she could get avacuum cleaner out of hiscar. Lawson gavethevictim the keys, and the victim went
outside.

Lawson testified that after he finished bathing his children, his daughter told him that she
could not find the victim and that a police officer was outside. Lawson looked out a window and
saw the officer standing over thevictim, who waslying on theground next to Lawson’ scar. Lawson
went outside, and Officer April Samol told Lawson that she believed the victim had been shot.
Lawson saw asmall holeinthevictim’' sback and alarge amount of blood around her head. Lawson
turned the victim over and saw that her eyes were open and that her pupils werefixed. Thevictim
was unresponsive, had no pulse, and was not breathing. Lawson stated that he never heard a
gunshot.

Isaac Putnam testified that in February 2003, he lived in the Gateway apartment complex,
apartment number A-13. On the evening of February 2, he and hiswife heard a gunshot. Putnam
walked onto his patio and saw the victim lying on the sidewalk. He also saw blood underneath the
victim’s body and ran back inside to telephone 911. By the time he got off the telephone, Officer
Samol had arrived. On cross-examination, Putnam stated that after he heard the gunshot and went
outside, he did not see anyone other than the victim.

Officer April Samol of the Murfreesboro Police Department testified that on February 2,
2003, she was dispatched to the Gateway apartment complex in response to a possible shooting.
When she arrived, Isaac Putnam flagged her down and told her that a woman was lying in the
parkinglot. Officer Samol saw thevictimlying face-downin afetal position. Wayne Lawson came
out of his apartment and asked what was going on, and Officer Samol got out of her patrol car and



told him that shethought the victim had been shot. Lawson began screaming and crying. Thevictim
did not have apulse and was not breathing. Lawson lifted the victim’ s shirt, and Officer Samol saw
agunshot wound in the victim’s back. When other officers arrived, they found a nine millimeter
shell casing in the parking lot. They also found a set of keys, a vacuum cleaner, and a vacuum
cleaner bag.

Jennifer Lynn Blackwell testified that on February 2, 2003, shelived in the G building of the
Gateway apartment complex. That evening, Blackwell wastalking on her cellular telephone when
an African-American male in his teens or early twenties walked up to her glass door. He asked
Blackwell for acigarette, and she gave him one. The malewas standing about one and one-half feet
away from Blackwell, and she saw him for about thirty seconds. She stated that she was ninety to
ninety-five percent certain that the male was the appel lant.

Specia Agent Jason Wilkerson of the Tennessee Bureau of Investigation (TBI) testified that
heinvestigated thecase. A ninemillimeter shell casingwasrecovered from the crime sceneand was
found about twenty feet from thesidewalk. Agent Wilkerson also attended the victim’ sautopsy and
received vials of thevictim’ sblood and urine and her clothes. At some point, the appellant became
asuspect. Onthenight of February 7, 2003, Agent Wilkerson and Detective Mg or Jim Gage were
sittingin Gage’ sunmarked policevehicleand wereconducting surveillanceon the appel lant’ shome.
The appellant came out of hishouse, walked over to the vehicle, and began talking with the officers.
The appellant told the officers his name, and the of ficerstol d the appellant that they needed to speak
with him about a crime that had taken place. The appellant got in the front passenger seat of the
vehicle, Agent Wilkerson got in the back seat, and Detective Gage drove them to the police
department. Agent Wilkerson testified that the appellant was not under arrest at that time.

Agent Wilkerson testified that when they arrived at the police department, he read the
appellant Miranda warnings and had the appellant sign awaiver of rightsform. The appellant gave
astatement, and Agent Wilkerson wrote out the statement. After theinterview, the appellant read,
made correctionsto, and signed the written statement, which wasread to thejury. According to the
written statement, the appellant borrowed a nine millimeter gun from Eric Sargent. On the day of
the shooting, he was at an apartment complex in Murfreesboro and was near the G building. He
walked toward the A building and saw awoman outside. The appellant walked up to thewoman and
pointed the gun a her. The woman, who was near the sidewalk, turned to run, and the appellant,
who was standing in the parking lot, turned away from her. Asthe appellant turned, the gun “went
off.” The appellant did not know if the woman had been shot and ran away. According to the
written statement, the appellant pointed the gun at the woman in order to get money from her and
had “thought about robbing someone before [he] went over there and did it.”

Agent Wilkersontestified that during theinterview, he asked the appellant how the appel lant
got to the apartment complex and the appellant would not tell him. He stated that the appellant also
would not say where the appel lant went after the shooting. The appellant told Agent Wilkerson that
after the shooting, he gave the gun back to its owner but would not tell him who owned the gun.
Agent Wilkerson later |earned that the gun belonged to Jimmy Douglas’ uncle. Agent Wilkerson



said that the appellant told him the appellant was about seven feet away from thevictim at thetime
of the shooting. Agent Wilkerson testified that the appellant’s interview was videotaped, and the
tape was played for the jury.

DetectiveM g or James E. Gage of the M urfreesboro Police Department testified that because
Wayne Lawson was adetective with the police department, the TBI handled theinvestigation. From
Jennifer Blackwell’ s description, the police devel oped a composite sketch of a suspect. Blackwell
had described the suspect as an African-American male; about fivefeet, nineinchestall; inhisearly
twenties; and wearing a bulky, quilted jacket. Detective Gage stated that when he and Agent
Wilkerson drove the appellant to the police department, the appellant was wearing a heavy, down-
filled jacket. At the police department, the appellant told Detective Gage that he had talked with a
woman at the apartment complex before the shooting. Detective Gage testified that according to
Jennifer Blackwell, the male she saw on the night of the shooting had asked her for a cigarette
between 6:00 and 6:05 p.m. Detective Gage stated that the 911 call reporting the shooting was
received at the police department between 6:12 and 6:16 p.m.

Dr. Amy R. McMaster testified that she performed the victim’ s autopsy. The victim had a
gunshot wound to the middle of her upper back and died from the gunshot. The bullet traveled
straight, and Dr. McMaster concluded that the gun was not fired at an angle. The bullet severed the
victim’ sspina cord, and the victim would have been parayzed and unableto walk. The bullet also
severed the victim's aorta, and the victim would have bled to death quickly. After receiving the
gunshot, the victim could have lived for afew minutes, but she would have been unable to speak.
Dr. McMaster found no soot on the victim’s skin or clothing, indicating that the wound was a
“distant gunshot wound.” On cross-examination, Dr. McMaster testified that if the gun had been
seven feet away from the victim when fired, the resulting wound would have been classified as a
distant gunshot wound.

Specia Agent Don Carman of the TBI testified that hewasaforensic scientist inthefirearms
identification unit. He received a nine millimeter pistol from Agent Wilkerson, a shell casing
recovered from the crime scene, and abullet recovered from thevictim’ sbody. Agent Carman test-
fired bullets from the pistol and compared them to the bullet recovered from the victim. He
concluded that the bullet recovered from the victim was fired from the gun. He also examined the
spent shell casing recovered from the crime scene and concluded that it had been fired from the gun.
Agent Carman stated that in order for the gun to have been fired, seven and three-quarter pounds of
pressure had to be applied to the trigger. He examined the victim’'s clothing and found no
gunpowder residue. On cross-examination, Agent Carman testified that if the gun had been fired
from more than three or four feet away, the gun would not have left gunpowder residue on the
victim.

The appellant, who was seventeen years old at the time of trial, testified that he had been
sixteen at the time of the shooting and afull-time high school student. On the afternoon of February
2, 2003, hewas at his cousin Robert Gooch’ s house and stayed therefor two to five hours. At some
point, the appellant telephoned Shurrell Hyde, aformer girlfriend. He went to Hyde' s house about



5:30 p.m. and stayed there for about thirty minutes. The appellant then went outside, smoked a
marijuanacigarette, and started walking. Hesaidthat hewalked to the Gateway apartment complex,
saw awoman outside, and asked her for a cigarette. The woman gave him the cigarette, and the
appellant continued walking. The appellant saw the victim and walked past her. He turned around,
and the two of them looked at each other briefly. The appellant said that the victim turned to run,
that he turned to run, that the gun fired, and that “ everything went black.”

The appellant testified that he ran back to Robert Gooch'’ s house and that Gooch drove him
home. He left the gun at Gooch’s house and learned the next morning that the victim had been
killed. A few days after the shooting, the appellant noticed Agent Wilkerson and Detective Gage
outside, near a church. He walked up to them and told them his name. The officers drove the
appellant to the police department, and the appellant told them about the shooting. He stated that
he did not remember telling Agent Wilkerson that he had gone to the apartment complex intending
to rob someone and that he did not go to the Gateway apartment complex intending to commit a
robbery. He acknowledged signing the written statement but said that he did so because he wanted
to see hismother and “get it over with.” When asked if he could give areason for his pointing the
gun at the victim, the appellant stated that he could not.

On cross-examination, the appellant testified that he could read and write. He stated that he
borrowed the gun from Eric Sargent, a schoolmate, on the Tuesday or Wednesday before the
shooting and that he was carrying the gun for protection. The appellant said that he carried the gun
in his waistband or his pocket and that he showed the weapon to severa friends. He said that
Sargent told him the gun was loaded but that he never checked the gun. On the evening of February
2, the appellant visited Shurrell Hyde, went outside and smoked marijuana, and started walking. He
walked to the Gateway apartment complex, looking for someone who could give him a cigarette.
He saw Jennifer Blackwell talking on her cellular telephone, and she gave him one. After receiving
the cigarette, he continued walking but did not know where he was going. The appellant saw the
victim and walked past her. Heturned around and made eye contact with the victim. He pulled out
his gun, the victim turned to run, the appellant turned to run, and the gun fired.

Theappel lant acknowl edged that beforethe shooting, thevictim had not been athreat to him.
He stated that he did not know why he turned around to look at the victim and that he ran away after
the shooting because he was scared. He denied “plotting” to rob someone and said that if he had
known the victim had been shot, he would have tried to get help for her. The appellant said that he
ran back to Robert Gooch’ shouse and | eft the gun beside atree but that he was not trying to hidethe
gun. Hesaid that helearned the next morning that the victim had been killed, that hewent to school,
and that he was planning to turn himself in to the police. He denied shooting the victim because she
could identify him and said that he “truly and deeply” did not know why he shot her.

Although theappellant was charged with first degree premeditated murder, thejury convicted
him of the lesser included offense of second degree murder, a Class A felony. The jury also
convicted him of first degree felony murder; attempted especially aggravated robbery, a Class B
felony; and possession of a deadly weapon during the commission of an offense, a Class E felony.



Thetria court merged the murder convictions and sentenced the appellant to life. Thetria court
al so sentenced the appellant asaRange |, standard offender to ten yearsfor the attempted especially
aggravated robbery conviction and two years for the possession of aweapon conviction. Thetrial
court ordered the appellant to servethelife and ten-year sentences concurrently and ordered that the
two-year sentence be served consecutively to the other two.

[I. Analysis

A. Prosecutor’s Comments on Punishment

The appellant claimsthat thetrial court erred by refusing to allow himto tell potential jurors
that he would have to serve at least fifty-one years in confinement before becoming eligible for
parole and, in the alternative, that thetrial court erred by refusing to grant his request for amistrial.
Hearguesthat either measure was necessary because the prosecutor improperly told potential jurors
during voir direthat if thejury found the appellant guilty of first degree murder, his sentence would
be life with the possibility of parole. The State argues that in light of the evidence, any error was
harmless. We agree with the State that the prosecutor’ s statements were harmless error.

Duringjury voir dire, thedistrict attorney told potential jurorsthat if they found the appellant
guilty of first degree murder, the only punishment he could receive was life with the possibility of
parole.' The prosecutor then stated,

Asyou see the Defendant seated behind me, you cantell he's
ayoung man. And | believe the proof will bethat at the time that we
allegethisoffensetook place-- and wearealleging of coursethat this
Defendant committed first degree murder -- that he was 16 years of
age. Would that factor make it impossible or make you be unableto
sit on this jury, deliberate, hopefully return a verdict, and if that
verdict is guilty, sentence this Defendant to life in the penitentiary
with the possibility of parole sometime in the future? Is there
anybody that couldn’t do that?

The defense did not make a contemporaneous objection to the prosecutor’ s statements. However,
during a recess, the defense argued to the trial court that the prosecutor’s statements had been
improper and had put inthejurors’ mindsthat the appellant “ could get out one day to perhaps make
them more comfortable with being able to pronouncethat kind of sentence.” The defense requested
that it be allowed to tell the potential jurorsthat the appellant would haveto servefifty-oneyearsin
confinement before being eligible for parole. Thetrial court refused to allow the defenseto tell the
jurorsabout the range of punishment but stated that the defense could tell thejurorsthat the appel lant
may never beparoled. Thedefenserequested amistrial, whichthetria court denied. Whenvoir dire
resumed, the defense advised the potential jurors that upon conviction, the appellant faced the

'Before trial, the State withdrew its notice of intent to seek a sentence of life without parole.
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possibility of never being released on parole.
Tennessee Code Annotated section 40-35-201(b) provides that

[i]n all contested criminal cases, except for capital crimeswhich are
governed by the procedures contained in 88 39-13-204 and 39-13-
205, and as necessary to comply with the Constitution of Tennessee,
articleVI, 8§ 14, and § 40-35-301, thejudge shall not instruct thejury,
nor shall the attorneys be permitted to comment at any time to the
jury, on possible pendlties for the offense charged nor all lesser
included offenses.

Thiscourt hasconcluded that aprosecutor’ scommenting on the possi bl e penaltiesadefendant might
receive in a noncapital case was harmless error. See State v. David Wayne Smart, No. M2001-
02881-CCA-R3-CD, 2003 Tenn. Crim. App. LEX1S418, at *52 (Nashville, May 13, 2003); seealso
State v. Charles Ray Allen, No. M1999-00818-CCA-R3-CD, 2000 Tenn. Crim. App. LEXIS 878,
at *23 (Nashville, Nov. 3, 2000) (trial court’s telling potential jurors during voir dire and again
during jury instructions that the State was not seeking life without the possibility of parole and that
aquilty verdict would result in the defendant’ s receiving a life sentence was harmless error); State
v. Edward Pinchon, No. M1999-00994-CCA-R3-CD, 2000 Tenn. Crim. App. LEXIS 262, at *13
(Nashville, Mar. 17, 2000) (trial court’s instructing the jury that the State was not seeking life
without the possibility of parole and that a guilty verdict would result in the defendant’ s receiving
alife sentencewas harmlesserror). In order to demonstrate prejudice, the appellant must show that
but for the prosecutor’ s error, “there is a reasonabl e probability the jury would have acquitted him
of first degree murder and found him guilty of the lesser offense of second degree murder or guilty
of nooffenseat all.” Pinchon, No. M 1999-00994-CCA-R3-CD, 2000 Tenn. Crim. App. LEX1S262,
at *12; seedso Tenn. R. Crim. P. 52(a); Tenn. R. App. P. 36(b).

Initially, we note that during the recess in which the defense requested a mistrial, the
prosecutor quoted Tennessee Code A nnotated section 40-35-201(b), demonstrating that hewaswel |-
awareof thestatute prohibiting histelling potential jurorsabout the appel lant’ s possi bl e puni shment.
Despite the prohibition in section -201(b), the prosecutor argued at the motion for new trial hearing
that he could mention the possible punishment to the jury because the case invol ved acapital crime,
which is governed by the procedures contained in 88 39-13-204 and 39-13-205. However, in the
instant case, the State was not seeking the death penalty or life without the possibility of parole and,
therefore, the exception to the prohibition in section -201(b) did not apply. An attorney genera
opinion has addressed thisveryissue. Intheopinion, theattorney genera concluded that if the State
is not seeking the death penalty or life without the possibility of parolein afirst degree murder case,
then the trial court is to impose a sentence of life under § 39-13-208(c), and the case “is not
‘governed by the procedures contained in 88 39-13-204 and 39-13-205."” Op. Tenn. Att’y Gen. No.
99-178 (Sept. 17, 1999) (quoting Tenn. Code Ann. § 40-35-201(b)). Under those circumstances, a
life sentence is the only possible punishment, and “Tenn. Code Ann. § 40-35-201(b) precludes
instructing the jury as to possible penalties for the crime charged.” 1d.; see Smart, No. M2001-



02881-CCA-R3-CD, 2003 Tenn. Crim. App. LEXIS 418, at *51 (citing Op. Tenn. Att’'y Gen. No.
99-178 and concludinginthe defendant’ sfirst degree murder casethat the prosecutor was precluded
by the statute from commenting during voir dire about the possible penalties he might receive).

Neverthel ess, we conclude that the prosecutor’ s statements were harmless error. Given the
appellant’ s confession, the State’ s case against him was strong. Moreover, the appellant originally
had been charged with first degree felony murder and first degree premeditated murder. The jury
found him guilty of theformer. However, it acquitted him of premeditated murder and found him
guilty of the lesser included offense of second degree murder, indicating that the jury carefully
considered the evidence and convicted the appellant based upon the State’s case, not upon the
prosecutor’ s statements during voir dire. Based upon the entire record, we conclude that appellant
isnot entitled to relief.

B. Appellant’s Statement

Next, the appellant claims that the trial court erred by failing to suppress his statement to
Agent Wilkerson and Detective Gage. Specifically, he contendsthat his statement should have been
suppressed because his mother was not present during hisinterview and because his statement was
coerced by the officers, who refused to allow him to see his mother until he gave the statement. The
State arguesthat thetrial court properly refused to suppressthe statement. We agree with the State.

Before jury voir dire, the defense made an oral motion for the trial court to suppress the
appellant’ sstatement to police. Duringanin-chambershearing onthemotion, nowitnessestestified.
However, thedefensetold thetria court thefollowing: After Agent Wilkerson and Detective Gage
brought the appellant to the police department, they read the appellant his rights and had him sign
awaiver of rightsform. The appellant told the officersthat he did not want to say anything until he
spokewith hismother. One of the officers gave the appellant acellular tel ephone, and the appel lant
telephoned hismother and asked her to cometo the police department. One of the officersthen | eft
the interview room, and the remaining officer told the appellant that his mother was on the way and
that “you don’t really want to put her through this, do you? Why don’t you just go on and tell us
what happened, tell usthetruth.” The appellant then began talking to the officer about the crimes.
At some point, the second officer returned to the interview room. While the appellant was giving
his statement, one of the officersreceived a call, reporting that the appellant’s mother had arrived.
The officer left the room, and the remaining officer had the appellant read and sign his written
statement. Before signing the statement, the appellant asked the officer, “Whereismy mom?’ The
officer told the appellant, “[W]ell, she's here in the building.” The appellant then signed the
Statement.

The defense argued that his statement to the police was coerced because the officers made
him give the statement before they would alow him to see his mother. The State argued that the
appellant’s mother did not have to be present in order for the appellant to give the statement. The
State noted that the officer wrote out the statement for the appellant, went over the statement with
him, had him make corrections, and had him sign the statement. After giving the statement, the



appellant was allowed to see his mother. The trial court noted that although the appellant was
sixteen years old at the time of the crimes, he had “been around.” The court ruled that the officers
had not intimidated the appellant or coerced him and held that although it would have been
preferable for the appellant’ s mother to have been present, her presence was not required during the
interview. Thetrial court overruled the appellant’s motion to suppress.

Generally, the Fifth Amendment to the United States Constitution and Article |, Section 9
of the Tennessee Constitution provide a privilege against self-incrimination to those accused of
criminal activity, making an inquiry into the voluntariness of a confession necessary. See Statev.
Cdllahan, 979 SW.2d 577, 581 (Tenn. 1998). However, if an accused is informed of his Miranda
rights and knowingly and voluntarily waives those rights, he may waive the privilege against
self-incrimination. 1d. (citing Mirandav. Arizona, 384 U.S. 436, 444-45, 478-79, 86 S. Ct. 1602,
1612, 1630 (1966)). Additionally, thetrial judge’ sfindings of fact at the motion to suppresshearing
areaccorded theweight of ajury verdict. See Statev. Tate, 615 S.W.2d 161, 162 (Tenn. Crim. App.
1981). Accordingly, thetrial court’ sdecision isbinding upon this court if the decision is supported
by a preponderance of the evidence. See State v. Odom, 928 SW.2d 18, 22-23 (Tenn. 1996).

In Callahan, 979 SW.2d at 583, our supreme court stated that juvenile waivers must be
analyzed under a totality-of-the-circumstances test that requires consideration of the following
factors:

(1) consideration of al circumstances surrounding the
interrogation including thejuvenile sage, experience, education, and
intelligence;

(2) thejuvenile scapacity to understand the Mirandawarnings
and the consequences of the waiver;

(3) the juvenile’' s familiarity with Miranda warnings or the
ability to read and write in the language used to give the warnings;

(4) any intoxication;

(5) any mental disease, disorder, or retardation; and

(6) the presence of a parent, guardian, or interested adult.
The supreme court further stated that “[w]hile courts shall exercise specia care in scrutinizing
purported wai versby juvenilesuspects, no singlefactor such asmental condition or education should
by itself render a confession unconstitutional absent coercive police activity.” I1d. “[T]he

admissibility of ajuvenile's confession is not dependent upon the presence of his parents at the
interrogation.” Statev. Carroll, 36 S.W.3d 854, 864 (Tenn. Crim. App. 1999).




Initially, we note that the videotape of the appellant’s interview isin the record before us.
However, the tape was redacted for tria, and the parts of the tape showing the appellant’s initial
request that his mother be present, that he received Miranda warnings, and that he signed a waiver
of rights form are not included in the videotape.? Nevertheless, the appellant does not contest the
fact that he received Miranda warnings or that he signed the waiver of rights form. Instead, he
allegesthat his statement was the result of police coercion.

The videotape reveals that before the interview, Detective Gage asked the appellant if he
wanted anything, and the appel lant laughingly said that hewanted acigarette. Agent Wilkersontold
the appellant that they could not give him one, and the appellant asked for a Coke. Detective Gage
left the interview room, and Agent Wilkerson began talking to the appellant about the shooting.
Shortly thereafter, Detective Gage returned to the room with the appellant’s soft drink, and the
officers continued to talk with the appellant about the case. During the interview, Detective Gage
was advised over his policeradio that the appellant’s mother had arrived. Detective Gage told the
appellant that he was going to bring her to the interview room “in just alittle bit” and asked Agent
Wilkerson how much longer he needed to interview the appellant. Agent Wilkerson said, “Five or
ten minutes,” and Detective Gageleft theroom. Agent Wilkerson and theappellant continued totalk
about the shooting, with Agent Wilkerson writing the appellant’s statement. At the end of the
interview, Agent Wilkerson had the appellant read the first line of the statement aloud. The
appellant then read the rest of the statement to himself. After reading the statement, the appellant
said, “| thought my mommawas supposed to be here.” Agent Wilkerson told the appellant that she
was downstairs and had the appellant sign the statement.

The videotaped interview demonstrates that the appellant possessed at least normal
intelligence and was able to read and write in the language used to give the Mirandawarnings. The
appellant had the capacity to understand the Miranda warnings and the consequences of the waiver.
Although the appellant was only sixteen years old at the time of theinterview, the record before us
showsthat he had familiarity with the juvenile court system, having been adjudicated delinquent of
many offenses, including possession of marijuana, disorderly conduct, driving without a license,
violating curfew, and assault. The fact that he thought his mother was supposed to be present is
another indication of his familiarity with the court system. He was not under the influence of any
alcohol or drugs at the time of the interview and did not appear to be suffering from any mental
disorders. We notethat whiletalking with Agent Wilkerson and Detective Gage, the appellant was
calm and cooperative. Although the appellant’s mother was not present during the interview, we
conclude that the trial court properly denied the appellant’ s motion to suppress.

C. Sufficiency of the Evidence

Finally, the appellant claims that the evidence is insufficient to support the convictions

%Before the State played the redacted videotape for the jury, both parties agreed that they would introduce
the unredacted videotape into evidence for identification purposes only. However, the unredacted videotape was
never made a part of the record.
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because no evidence, other than his proximity to the victim, corroborates his statement that he
intended to rob someone. The State claimsthat the evidenceis sufficient. We agreewith the State.

When an appellant challenges the sufficiency of the convicting evidence, the standard for
review by an appellate court is “whether, after viewing the evidence in the light most favorable to
the prosecution, any rational trier of fact could havefound the essential elementsof the crimebeyond
areasonabledoubt.” Jacksonv. Virginia, 443 U.S. 307, 319,99 S. Ct. 2781, 2789 (1979); Tenn. R.
App. P. 13(e). The State is entitled to the strongest legitimate view of the evidence and all
reasonabl e or legitimate inferences which may be drawn therefrom. State v. Cabbage, 571 SW.2d
832, 835 (Tenn. 1978). Questions concerning the credibility of witnesses and the weight and value
to be afforded the evidence, as well as all factual issues raised by the evidence, are resolved by the
trier of fact. State v. Bland, 958 S.W.2d 651, 659 (Tenn. 1997). This court will not reweigh or
reevaluate the evidence, nor will this court substitute its inferences drawn from the circumstantial
evidence for those inferences drawn by the jury. 1d. Because a jury conviction removes the
presumption of innocencewith whichadefendantisinitially cloaked at trial and replacesit on appeal
with one of guilt, a convicted defendant has the burden of demonstrating to this court that the
evidenceisinsufficient. Statev. Tuggle, 639 SW.2d 913, 914 (Tenn. 1982).

In Tennesseg, it is well-established that a conviction cannot be founded solely upon a
defendant’ sconfession. Statev. Smith, 24 S\W.3d 274, 281 (Tenn. 2000) (citing Ashby v. State, 139
SW. 872,875 (Tenn. 1911)). Some corroborating evidenceisrequired which, independently of the
confession, tends to establish the corpus delicti of the offense charged. Id. However, where there
isaconfession, the corroborative evidence “ need not be as convincing as the evidence necessary to
establish acorpusdelicti in the absence of any confession.” Rickettsv. State, 241 S.\W.2d 604, 606
(Tenn. 1951). The corroborating evidenceissufficient to sustain aconvictionif “it tendsto connect
the defendant with the commi ssion of the offense, although the evidenceisdight, and entitled, when
standing by itself, to but little consideration.” Id.; seealso Smith, 24 SW.3d at 281. “A confession
may sustain a conviction where there is other evidence sufficient to show the commission of the
crime by someone.” Taylor v. State, 479 SW.2d 659, 661-62 (Tenn. Crim. App. 1972).

In the present case, the appellant’ s confession was corroborated by numerousmeans. First,
the appellant told Agent Wilkerson that on the night of the shooting, hewasin an apartment complex
and near the G building. Jennifer Blackwell testified that shelived in the G building and that about
6:00 p.m., she gave acigarette to ayoung African-American male. Blackwell was ninety to ninety-
five percent certain that the malewasthe appellant. Second, the appellant told Agent Wilkerson that
he walked to the A building. Wayne Lawson testified that he lived in apartment number A-9 and
that the victimwas shot in front of hisapartment. Third, the appellant told the policethat at thetime
of the shooting, he was standing in the parking lot and that the victim was standing near the
sidewalk. Lawsontestified that when hefirst saw thevictim, shewaslying partially onthesidewalk,
and the evidence established that a shell casing was found in the parking lot. Fourth, the appellant
stated that he was about seven feet from the victim at the time of the shooting, and Don Carman
testified that no soot wasfound on thevictim’ sclothing, indicating that shewas shot from adistance
of more than three or four feet away. Fifth, the appellant stated that the gun was a nine millimeter
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pistol, and Officer April Samol testified that the shell casing recovered from the crime scenewas a
nine millimeter. Finaly, the appellant told Agent Wilkerson that he shot the victim as the victim
turned away from him, and the evidence shows that the victim was shot in the back. We conclude
that the appellant’ sconfession was sufficiently corroborated by thetestimony of other witnessesand,
therefore, that the evidence is sufficient to sustain the jury’ s finding that the appellant intended to

rob the victim.

I11. Conclusion

Based upon the record and the parties’ briefs, we affirm the judgments of the trial court.

NORMA McGEE OGLE, JUDGE
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